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SUGGESTION FOR REHEARING IN BANC 
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Introduction 



HT, an International Investment Trust ("IIT"), and Georges 
Baden, Jacques Delvaux and Ernest Lecuit as Liquidators of IIT ("Liquida¬ 
tors"), hereafter sometimes referred to collectively as "plaintiffs", (i) 
respectfully petition this Court pursuant to Rule 40 of the Federal Rules of 
Appellate Procedure for rehearing of the appeal in this case decided April 
28, 1975, and (ii) respectfully suggest rehearing in banc pursuant to Rule 
35 of the Federal Rules of Appellate Procedure. 

The Decision 

On April 28, 1975 a panel (Circuit Judges Friendly, Mulligan 
and Timbers) of this Court (a) directed the District Court below to take 
further proceedings consistent with the opinion of this Court (per Judge 
Friendly), (b) retained jurisdiction, (c) directed that, pending such further 
proceedings, the preliminary injunction previously issued by the court be¬ 
low remain in effect, and (d) dismissed plaintiffs' cross-appeal from the 
order below that allowed defendant Vencap, Ltd. ("Vencap") to expend 
$40, 000. 

The basic decision of this Court was summarized at page 3192 

of its slip opinion (hereafter "SI. Op., p. _"), that the "findings" of the 

court below "required by Fed. R. Civ. P. 52(a), are not sufficient to enable 
us to make a definitive determination on the issue of subject matter juris¬ 
diction or, if that bridge can be crossed, on the question whether plaintiffs 
showed a sufficient probability of success on the merits to warrant its 
order issuing a temporary injunction and appointing a receiver, from which 
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defendants appeal. " See also SI. Op., p. 3223. 


Rehearing and Rehearing In Banc 

Plaintiffs respectfully suggest that the opinion of this Court 
evidences "points of law" and "fact" that have been "overlooked" and "mis¬ 
apprehended" (Rule 40, Fed. R. App. P. ) so as to warrant the grant of a re¬ 
hearing. Plaintiffs further suggest that rehearing in banc is appropriate be¬ 
cause these proceedings involve questions of exceptional importance (Rule 
35, Fed. R. App. P. ), and the opinion of Judge Friendly reaches results 
plainly inconsistent with decisions of the United States Supreme Court. 

Finally, plaintiffs submit that the Court should grant rehearing in banc in 
order to secure and maintain uniformity of decisions in this Circuit. 

Reasons for Granting Rehearing 

The opinion of this Court (a) will have widespread impact in con¬ 
nection with security frauds, especially in the future determination of juris¬ 
diction of federal courts over securities frauds that involve activities of 
United States citizens and events occurring both within and without the United 
States, (b) establishes new standards that limit the applicability of Section 
10(b) of the Securities Exchange Act of 1934 and Rule 10b-5 thereunder, and 
(c) imposes an unreasonable burden of proof for establishing both United 
States jurisdiction over, and the very existence of, violations of Rule 10b-5 

in transnational securities frauds. * 

• 

# At page 3220, the Court, after ruling on jurisdiction based upon "perpetra¬ 
tion of fraudulent acts" as opposed to "preparatory activities or the failure to 
prevent fraudulent acts", stated that "Admittedly the distinction is a fine one.' 
Fine distinctions on underlying jurisdictional matters strongly suggest the 
need for in-depth consideration in banc of the principles of law being expoun¬ 
ded, particularly since numerous IOS related litigations presently are pend¬ 
ing in the Southern District of New York. See also pending appeal in SEC v. 
Vesco, et al ., 72 Civ. 5001, Docket No. 73-8441. 
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The Opinion Conflicts with Decisions 
of the United States Supreme Court 


In Superintendent of Insurance v. Bankers Life & Cas. Co. , 404 
U.S. 6 (1971), the Supreme Court ruled that misappropriation of the pro¬ 
ceeds of an otherwise normal and bona fide securities transaction was not 
separate from that transaction and brought the entire scheme within the cov¬ 
erage of Rule 10b-5. As in Superintendent of Insurance , the defendant Pistell 
accomplished substantial misuse, personal use, and misappropriation of 
funds in New York, having obtained the funds from the sale of securities to 
plaintiff IIT. The connection between the sale of securities and the misappro¬ 
priation in the case at bar is the same as it was in Superintendent of Insur ¬ 
ance . Accordingly, this Court should have affirmed subject matter jurisdic¬ 
tion as a matter of law since the Pistell misappropriations were found to 
have occurred in New York, and they are the basis for bringing within Rule 
10b-5 each and every aspect of the transaction. * 

Furthermore, the Court's formulation of the law of subject mat¬ 
ter jurisdiction gives inadequate weight to the importance of acts committed 

in the United States which are not per se violations of the law, but which con- 

■ 

stitute integral and necessary parts of an overall scheme to defraud. The 
opinion states at p. 3220: 


* In Securities and Exchange Commission v. Manor Nursing Centers, Inc. , 

458 F. 2d 1082, 1094-95 (2d Cir. 1972), this Court held that Superintendent of 
Insurance governed the failure of the issuer, its principal, underwriters and 
attorney and selling shareholders to return to the investing public the pro¬ 
ceeds of an "all or nothing” offering after it had become clear to all concerned 
that a substantial part of the offering had not been sold. The Court found ex¬ 
plicitly that the misappropriation of the proceeds of the offering constituted a 
violation of the anti-fraud provisions of the federal securities laws ( id. at 
1094). 





"Our ruling cn this basis of jurisdiction is limited to the 
perpetration of fraudulent ...cts themselves and does not extend 
to mere preparatory activities or the failure to prevent fraudu¬ 
lent acts where the bulk of the activity was performed in foreign 
countries, such as in Bersch. " 

Such a ruling as this Court made is inconsistent with Steele v. 
Bulova Watch Co. , Inc. , 344 U.S. 280, 289 (1952). In Steele the Court 
held that, when it is not possible to interfere with the sovereignty of another 
nation, the District Court may in exercising its equity powers command 
persons to cease or perform acts outside its territorial jurisdiction if in 
personam jurisdiction is present. More importantly, in Steele the Court 
also recognized that it is improper to isolate parts of an overall scheme 
(344 U.S. at 287): 

"We do not deem material that petitioner affixed the mark 
'Bulova' in Mexico City rather than here, or that his purchases 
in the United States when viewed in isolation do not violate any 
of our laws. They were essential steps in the course of busi¬ 
ness consummated abroad; acts in themselves legal lose that 
character when they become part of an unlawful scheme. " 

(footnote omitted) 

The opinion also appears to be returning to the principle of cav¬ 
eat emptor for certain investors in its conclusion that theory (1) is "exceed- 

The effect is the imposition of a new and subjec- 


ingly weak on the merits". 



tive disclosure standard based upon the sophistication of the parties and the 
experience of assisting counsel. The opinion provided two standards for full 
disclosure -- one for the "unsophisticated" and unsuspecting public and the 
other for investors who are sophisticated and/or assisted by experienced 
counsel (see SI. Op., pp. 3206, 3209). 

* Thus, caveat emptor would appear to be the Court's standard for 

"sophisticated investors", contrary to the spirit of full disclosure enunciated 
by the Supreme Court in Affiliated Ute Citizens v. United States, 406 U.S. 

128, 151 (1971): 

"The Court has said that the 1934 Act and its companion 
legislative enactments embrace a 'fundamental purpose . . . 
to substitute a philosophy of full disclosure for the philosophy 
of caveat emptor and thus to achieve a high standard of busi¬ 
ness ethics in the securities industry.' SEC v. Capital Gams 
Research Bureau, 375 U.S. 180, 186 (1963)." (footnote omitted) 

The Court found that a sophisticated investor advised by exper¬ 
ienced counsel would not have been misled by the three-page memorandum 
addressed to plaintiff HIT by Vencap because it 

". . . described] exactly what the preferential capital 
investors would get, even to the point of annexing a copy of 
the Vencap shareholder resolution defining the rights and 
privileges of the preferred stock." SI. Op., p. 3207. 

The opinion overlooks the fact that the memorandum purports on 
page three to set forth an "outline" of the rights of the preferential shares as 
more fully described in the "annexed"* shareholder resolution, but proceeds 
to omit any mention of Vencap's right to redeem the shares at par value at 
any time with payment of a 6% dividend, if any, accrued from the first day of 

* There is nothing in the record to indicate that the shareholder resolution 
was ever in fact annexed to the three-page memorandum. 




the calendar year of the redemption. The redemption right, of course, i. 
the key to the basic sham nature of the investment, since it would permit 
Vencap to accumulate earnings and then redeem the prel.-rential shares in¬ 
stead of making a distribution of the earnings. The Supreme Court's con¬ 
struction of the securities laws does not immunize the stating of a material 
falsehood in one document because the truth is stated elsewhere. 

2. The Opinion Conflicts with Decisions 

of this Court ___ 

The conflict of the opinion with decisions of this Circuit is par- 

ticularly apparent in regard to its holdings on subject matter jurisdiction 

over transnational securities frauds. The effect of this conflict could be to 

create subject matter jurisdiction confusion, or even chaos, in the adnum- 

stration and enforcement of the securities laws of the United States when 

frauds crossing national borders are involved.* 

The opinion goes to extensive lengths to minimize effects upon 

the 300 American fundholders of IIT as a basis for subject matter jurisdic¬ 
tion (see SI. Op., pp. 3216-18). This approach is contrary to Schoenba mn 
v. Firstbrook , 405 F. 2d 200 (2d Cir.), rev'd in part on other ground _s, 405 
F. 2d 215 (2d Cir. 1968) (en banc ), cert, denied, sub nom., Manle y v. 

Schoenbaum , 395 U.S. 906 (1969). 

Schoenbaum stands for the proposition that federal courts have 

subject matter jurisdiction to adjudicate actions predicated upon fraudulent 

acts which occurred without the United States but which had a detrimental 


give any weight to the view, of the federal agency charged with administer 
ing and enforcing the securities laws. 
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effect upon American investors and the American investing milieu. This 
Court-, opinion adopts a de minimus test not called for under Schocnba um. 
but even the novel de minimis test should be more than met when it is con¬ 
sidered that 300 Americans are involved as investors and a $3,000,000 "in- 
vestment" was made. 

In l essee Data Processing Equipment Corp. v. Maxw ell, 468 
F.2d 1326 (2d Cir. 1972), this Court held that substantial fraudulent misrep¬ 
resentations within the United States were sufficient to confer subjeet matter 
jurisdiction on federal courts for Rule 10b-5 actions. Under Superintend ent 
of Insurance , supra , Pistell's misuse and misappropriation of the proceeds 
of the securities sale were fraudulent as a matter of law and, therefore, the 

opinion of this Court is in conflict with Leas co. * ^ 

The restrictive reading of the jurisdictional scope of the securi¬ 
ties laws in this Court-s opinion is contrary to the reasoning of Shapiro v. 
w.—ni i- r rh. Pierce. Fenner fc Smith. Inc., 495 F. 2d 228, 235 (2d Cir. 

1974): 

* The opinion is~ so in direct conflict with 4 oci.ion.in the i3gtih..d Ninth 

£ cf datnd wa rown ^ ? -inal^tage. 
In SEC v. United Financia l Group, Inc. . 474 F. 2d 354 . 356 7 (TO.£ 
the”Court was dealing with only U,rerAmertcan 

be persuaded by an argument premised upon e mm alien share- 

tive number of American citizen shareholders [three] vas^ 

holders is not -ietenmnative ° * r u “, have always been construed very 

broadly To promote the remedial purposes behind them, «; 

Le argument that jurisdiction should be decli ,^Z 
stances of sales to American citizens have b.enhook need 

Lawrence v. SEC, 398 F. 2d 276, 278 (1st Cir. 19 ). 


I 
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” MO “ t0 bear 

in mind ^haiT^Cong r e s s into ” de d ^ * on s tr lied^ "n°* tech 

for the purpose of avoidingflexibly to effectuate its remedial 

a "t ZTtVu s^oUcy non -technical con- 
purposes. P * ag _ rovided the underpinning 

struction of the securities 1 . specific violations of 

for the results in »«-* “•“’ Uws. E. g. . §3-*- 
the anti-fraud provision T i, Casualty Co . ■ 404 

!2££I!32!L2L^2S^ *• ^ mm,^ di«n7lnc .. 493 

F.2d 1037 2 . 1033-34—d Or. 1974), gternaaonaV ContEolsCorE, 

V. Vesco , 490 F. 2d 1334, 1345 (2d Cir. 1974). 

The opinion is especially in corflict with the Congressional pur- 
pose of avoiding frauds as stated in Shapiro when this Court appiied jurisdic¬ 
tion only to ..perpetration" or "consummated fraud" and not to either "prep- 
aration" or "failure to prevent" (SI. Op., p. 3220). 

"Our ruling ori this basis extend 

perpetration of fraudule failure to prevent fraudu- 

in torei6n 

countries, such as in Bersch. 

3 This Court Incorrectly Rejected Plaintiffs ’ 

Argument that Congiess must have ^tended 
to Protect the American Securities Ln Y 

from the Adverse Effects upon it of Massive 
Frauds upon Foreign Citizens Perpetrated 
by United States Citizens in the Sale of 
Securities of American Corp orations-- 

, . Court did not address itself to 

In its opinion in this case, this Court aia 

IIT , S argument that massive frauds of this character perpetrated upon foreign 

nationals by United States citizens in the sale of American securities are of 

such a direct and devastating impact on the United States securities market 

so as to compel the conclusion that Congress intended to proscribe them. * 

- rr-Tt at great length with this issue in its decision V ~ 

^.tone ^ decided on April 28. 1975. ». O*. PP- 3»7-87. 
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The enormity of the fraud, regardless which theory is ultimately determined 
by the jury to have been proven, exemplified the disrepute that such conduct 
causes for the American securities market and the severe long-standing ad¬ 
verse economic consequences flowing from it. Accordingly, we submit that 
this Court was too restrictive in this case and in Bersch in its analysis of 
Congressional intent. Moreover, this is an issue of such exceptional impor¬ 
tance that in the public interest the entire Court should decide it in banc , 
particularly in view of this Court's recognition that: 

... reasonable men might conclude that the coverage 
was greater, or less, than has been outlined in this opinion 
and in II T v. Vencap, Ltd . , this day decided. Our conclusions 
rest on case law and commentary concerning the application 
of the securities laws and other statutes to situations with 
foreign elements and on our best judgment as to what Congress 
would have wished if these problems had occurred to it." 

Bersch , supra , SI. Op., p. 3171. 

4. This Court Overlooked the Fact that the District 
Court had made Findings that Satisfy this Court's 
Criteria for Subject Matter Jurisdiction _ 

In analyzing the opinion of the District Court, this Court focused 
on Judge Stewart's findings to the effect that the three-page memorandum 
contained false and misleading statements, which the Court denominates as 
theory (1) (SI. Op., pp. 3206, 3220). Since this Court concluded that the 
preparation and use of the three-page memorandum did not involve any "sig¬ 
nificant activity" within the United States, it held that there is no subject 
matter jurisdiction under this theory, ibid . This Court also observed that 
this theory was "exceedingly weak on the merits" (SI. Op., p. 3207). 

This Court overlooked the fact that Judge Stewart also emphasized 
in his findings the omission from the three-page memorandum of any mention 
of Pistell's intention to use a substantial portion of IIT's investment for his 

“9- 



in which he had an interest. 


personal use and for the benefit of companies 
The District Court's findings in this regard, appearing under the heading 

"Conclusions of Law", are as follows: 

"In light of the circumstances unless one infers^con- 

sniraev in which case HT knew everything that Pistell Knew.iio 
there were also substantial and material omissions from th 
three page memorandum. The three-page memorandum faile 
to disclose that the preference shareholders could “*» 

one-third of the net gain of Vencap and then ° nly ** ?” 
of the holders of the ordinary shares, Pistell an a * 

It also failed to disclose that Pistell was in severe &"^»1 
trouble and owed the United States government more than 
S500 000 in back taxes and that the United States government 
had°mposed a lien on Pistell's property. The memorandum 
made no disclosure that a substantial portion of ‘he jnoneym- 
vested by IIT in Vencap would be used to secure $ * 

loan bv Intercapital to Pistell personally, for the person* 
benefit of Pistell, i.e., to pay his back taxes owed t ft 
United States government, and the fact that muc o 
transferred to Vencap by HT would be turned over to com¬ 
panies in which Pistell had a substantial personal intere . 

"There is evidence that Pistell has utilized the assets of 
UT for his own personal benefit and 

salary and compensation agreement in addition^to gross exp 
ditures, wasted the assets of HT. . . . • (963A) 

This Court's discussion of theory (4) shows clearly that it over- 
looked the above-quoted portion of Judge Stewart's findings. Theory (4, is 
based upon the misleading nature of the statement in the three-page memo¬ 
randum that Vencap would be operated solely as a bona fide enterprise where¬ 
as in fact it was intended to be used in substantial pert for Pistell's benefit 

(SI. Op., p. 3210). 


-■:= The District Court went on to state that there is money from 

IIT into the hands of Pistell, - , record as to those allegations to 

(963A-964A) 
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This Court stated (SI. Op., p. 3211); 


", . . as we read the [district] court's opinion, it concluded 
there was the same lack of sufficient evidence to support this 
theory as for the conspiracy theory. " 

If this Court had considered the finding of Judge Stewart that the 
three-page memorandum made no disclosure of the fact that a large part of 
the proceeds of the investment would be diverted to Piste 11's benefit and that 
this omission was "substantial and material" it would not have written the 
quoted sentence. * 

Judge Stewart's findings in connection with theory (4) are not 
only exceedingly strong on the merits, but more importantly, they substan¬ 
tially satisfy the requirement adopted by this Court that, under the "activity 
within the United States" test of subject matter jurisdiction, the United 
States must be the situs of ". . . the perpetration of fraudulent acts them¬ 
selves" (SI. Op. , p. 3220). Once the District Court found that the omission 
of any mention of Pistell's intentions was substantial and material, then it 
follows without the need for further elaboration that the actual diversion of 
the proceeds of the investment by Pistell, a substantial part of which was 
carried out in the United States, was an integral part of his fraudulent course 
of conduct. This Court stated (SI. Op., p. 3221): 


* This Court also observed in connection with its discussion of theory (4) 
that Pistell . . testified that Graze knew about his tax problems before 
UT invested in Vencap and that he told Graze about the loan before making 
it. The district court made no findings on this subject" (SI. Op., . 3211). 
While it is true that the District Court did not explicitly reject Pistell's 
testimony, such a rejection is necessarily implied by the District Court's 
conclusion that the omission of any mention of Pistell's intentions was ma¬ 
terial and substantial. 
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porv (4) while such acts might be viewed 
"And fraudulent intention when he in- 

as merely evidencing Q w hy they could not 

duced UT’s investment, we ^enoreasonwhy 

also be regarded r V oi the clos\ng Pistell intended 

thc fraud. Vencap tor his 

,o use part of UT • $3, 0 • have sued £or the misrepre- 

personal benefit, ill „ ubse quent acts would not only be. 

evidence ol .‘“representation but the cause of the damage. 

"The difficulty is that wMle there ^““^tTSudge 

American activity, « can 10b . 5 or whether it was. Here 

i—h:rr ZZZZXZSZ?* «- - -" 

The inability of this Court to determine what activity Judge 

Stewart considered to be within Rule 10b-5 arises, in connection with ry 

,4). from the fact that this Court had overlooked Judge Stewart's finding of 

material omissions. Given this finding, the "wickedness" of Pistell's actual 

if fVii«; Court continues to find ambiguity in Judg 
looting is obvious, even if this Court con 

Stewart's conclusions. 


» 
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Conclusion 

For the foregoing reasons. Plaintiffs respectfully request that 
this Court grant a rehearing and suggest that such rehearing be held in banc. 


Dated: New York, New York 

May 12, 1975 


Respectfully submitted, 

ANDERSON RUSSELL KILL & OLICK, P. C. 
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